SUSQUEHANNA  BOOM  COMPANY. 


The  Bill  now  before  the  Legislature,  to  Alter 
their  Charter,  Unconstitutional. 


OPINION  BY  J.  W.  MAYNARD. 


“BILL.” 

An  Act  to  regulate  the  amount  of  toll  and  other  charges,  to  be  laid  and 
collected  by  boom  companies  within  this  Commonwealth. 

Section  1.  Be  it  enacted,  &c. ,  That  from  and  after  the  pas¬ 
sage  of  this  act  it  shall  not  be  lawful  for  any  boom  company,  in¬ 
corporated  by  any  law  of  this  Commonwealth,  to  charge  or  collect 
upon  any  lumber,  logs  or  timber  of  any  description,  boomed,  rafted 
or  in  any  way  secured  or  taken  care  of  by  said  boom  company,  a 
larger  sum  in  tbe  aggregate  than  ninety  cents  per  thousand  feet, 
board  measure,  which  said  sum  of  ninety  cents  shall  include  all  and 
every  charge  or  charges  for  toll  or  boomage,  rafting,  warp,  wedges, 
and  for  every  other  kind  of  material  used,  and  labor  and  service 
performed  by  said  boom  company  in  the  discharge  of  its  duties  and 
exercise  of  its  functions  or  powers,  or  privileges  as  a  boom  com¬ 
pany,  in  regard  to  the  said  lumber,  logs  or  timber  so  boomed,  rafted 
or  in  any  way  secured  or  taken  care  of  by  said  boom  company. 
Provided ,  That  this  act  shall  only  apply  to  those  boom  companies 
in  whose  charter  the  right  to  regulate  their  tolls  has  been  expressly 
reserved  to  the  Legislature. 

Sec.  2.  All  acts  or  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed. 
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The  Susquehanna  Boom  Company  was  incorporated  the  26th  of 
March,  1846. 

It  is  enacted  by  the  first  section,  “  that  John  Leighton,  his  asso¬ 
ciates  and  successors,  be  and  hereby  are  constituted  a  body  politic 
and  corporate,  by  the  name  and  style  of  the  “  Susquehanna  Boom 
Company.” 

The  amount  of  capital  stock  is  not  named  or  limited,  nor  is  the 
period  of  duration  of  the  charter. 

Under  this  charter  the  company  were  authorized  to  erect  and 
maintain  a  boom  or  booms  in  the  West  Branch  of  the  Susquehanna 
river,  between  the  points  designated  in  their  charter,  “  for  the  pur¬ 
pose  of  stopping  and  securing  logs  and  other  lumber.” 

It  is  further  provided  in  the  charter,  “  that  said  corporation  shall 
have  the  right  to  charge  and  collect  toll  or  boomage  upon  the  lum¬ 
ber  thus  boomed,  rafted  and  secured,”  as  therein  designated,  to  wit: 
“fifty  cents  per  thousand  feet,  board  measure,  and  a  reasonable  sum 
for  finding  warp,  rafting  and  booming.”  [Sec.  6.] 

It  is  also  provided  in  section  nine  of  the  charter,  “  that  for 
the  purposes  aforesaid  the  said  corporation  be  and  hereby  are 
authorized  and  empowered  to  purchase,  hold  and  possess  any  real 
estate  adjacent  to  said  boom  or  booms,  or  convenient  thereto,  with 
leave  to  build  all  such  buildings  as  may  be  deemed  necessary  for 
the  convenient  management  of  the  affairs  of  said  corporation.” 

It  will  be  seen  from  the  provision  of  the  charter  of  this  company, 
that  its  capital  stock  consists  entirely  of  the  amount  of  the  sum  or 
sums  invested  from  time  to  time,  in  making  and  maintaining  its 
booms,  and  the  purchases  of  real  estate  “  necessary  for  the  conve¬ 
nient  management  of  the  affairs  of  the  company.” 

It  will  also  be  seen  that  the  entire  revenue  which  the  company 
enjoyed  was  the  toll  of  “  fifty  cents  per  thousand  feet,  board  mea¬ 
sure,  for  board  logs”  and  “a  reasonable  sum  for  finding  warp,  raft¬ 
ing  and  booming.”  The  “  reasonable  sum  for  finding  warp,  rafting 
and  booming”  was  fixed  between  the  company  and  lumbermen  at 
40  cents  per  thousand  feet,  making  together  the  sum  of  90  cents 
per  thousand  feet. 

John  Leighton,  the  corporator,  and  his  associates  and  successors, 
were,  and  have  been,  since  the  charter,  largely  interested  as  owners 
of  timber  lands  on  the  West  Branch  of  the  Susquehanna  and  its 
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tributaries,  and  in  the  manufacture  of  lumber  from  logs  received 
through  the  Susquehanna  Booms.  And  after  having  invested  in 
building  the  booms  between  sixty  and  seventy  thousand  dollars, 
they  discovered  that  the  whole  boom  structure  was  totally  inade¬ 
quate  in  capacity  and  strength  to  catch  and  hold  the  logs  that  came 
into  it.  This  had  been  demonstrated  by  destructive  floods,  sweep¬ 
ing  away  from  time  to  time  boom  and  logs.  It  became  necessary 
to  rebuild  the  structure  in  a  more  substantial  manner,  and  at  a  cost 
of  a  good  many  hundred  thousand  dollars. 

The  stockholders  were  discouraged,  and  offered  to  sell  their  shares 
of  the  old  stock  to  parties  who  would  take  the  new  stock,  and  make 
the  improvements.  The  present  stockholders,  being  largely  inter¬ 
ested  in  timber  lands,  and  in  the  manufacture  of  lumber,  purchased 
the  outstanding  shares  of  the  old  stock,  erected  the  new  dam,  as 
authorized  by  the  act  of  1866,  at  a  cost  of  over  two  hundred  thous¬ 
and  dollars,  and  extended  and  strengthened  their  booms  by  the  ex¬ 
penditure  of  large  sums  of  money. 

The  entire  cost  of  the  investment  in  the  booms,  including  the 
new  dam  and  fixtures,  exceeds  the  sum  of  twelve  hundred  and  fifty 
thousand  dollars. 

Application  was  made  to  the  Legislature,  by  the  company,  for 
authority  to  erect  a  new  dam  and  increase  the  toll  or  boomage.  It 
had  become  apparent  to  all  the  lumbermen  interested,  that  unless 
the  company  were  aided  by  the  State  in  granting  such  authority, 
this  great  public  benefit  must  prove  a  failure.  The  General  Assem¬ 
bly  listened  to  this  proposition  of  the  company  with  favor,  and 
passed  a  supplement  to  the  charter  of  the  company,  wnich  was  ap¬ 
proved  the  11th  of  December,  1866,  as  follows  : 

Section  1.  That  it  shall  and  may  be  lawful  for  the  Susque¬ 
hanna  Boom  Company  to  erect  and  maintain  a  new  dam  across  the 
West  Branch  of  the  Susquehanna  river,  at  any  point  on  said  river 
between  the  mouth  of  the  Lycoming  creek  and  the  mouth  of  the 
Loyalsock  creek,  Provided ,  That  said  dam  shall  be  so  constructed 
as  not  to  raise  the  water  more  than  nine  feet  in  perpendicular 
height  from  low  water  mark.  And  Provided  further ,  That  the 
same  he  constructed  with  a  proper  and  suitable  schute,  not  less  than 
sixty  feet  in  width,  for  the  safe  running  of  rafts,  arks,  and  in  such 
manner  as  to  permit  the  passage  of  fish. 

Provided  further ,  That  by  reason  of  the  expense  of  the  erection 
of  said  dam,  it  shall  and  may  be  lawful  for  said  company  to  charge 
and  collect,  as  toll  or  boomage,  eighty-five  cents  per  thousand  feet, 


4 


board  measure,  in  lieu  of  fifty  cents  mentoined  in  the  first  section 
of  Supplement  to  said  Act  of  Incorporation,  certified  to  have  be¬ 
come  a  law  March  thirty,  one  thousand  eight  hundred  and  sixty- 
four.  And  it  shall  and  may  be  lawful  for  said  company  to  charge 
and  collect,  as  toll  or  boomage,  fifty  cents  for  each  and  every  board 
log  turned  through  said  boom,  in  lieu  of  eight  cents,  mentioned 
in  the  seventh  section  of  the  Act  of  March  twenty,  one  thousand 
eight  hundred  and  forty-six,  entitled ‘An  Act  to  incorporate  the 
Susquehanna  Boom  Company,’  and  said  board  logs  shall  be  passed 
through  said  boom  as  fast  as  may  be  possible,  consistent  with  the 
nature  of  the  business,  and  the  quantity  thereof  in  the  boom,  one- 
half  of  which  sum  shall  be  paid  by  the  said  company  to  the  State 
Treasurer,  for  the  use  of  the  Commonwealth,  in  half-yearly  pay¬ 
ments,  in  addition  to  other  taxes  now  imposed  by  law.” 

This  proviso  expresses  the  consideration  which  formed  the  basis 
of  the  contract  between  the  State  and  this  company  for  building 
the  dam  and  paying  additional  taxes  to  the  State.  And  to  assure 
the  company  that  this  contract  should  be  binding  between  the  State 
and  the  company,  and  not  subject  to  other  legislative  enactments, 
the  Legislature  passed  a  second  section,  as  follows  : 

“  Sec.  2.  All  laws  inconsistent  with  the  provisions  hereof,  are 
hereby  repealed.” 

This  repeal  left  the  provision  in  section  one  of  the  Act  of 
1866  the  only  authority  in  the  charter  of  the  company  to  receive 
or  collect  tolls  or  boomage. 

These,  then,  were  the  chartered  rights  of  the  company  when  the 
new  Constitution  went  into  effect,  January  1,  1874.  These  rights 
cannot  be  “  altered  or  amended  ”  by  the  General  Assembly,  except 
for  the  cause  and  in  the  manner  provided  in  the  Constitution. 

And  this  bill  neither  alleges  the  cause  nor  adopts  the  provisions 
of  the  Constitution,  as  the  sanction  for  its  enactment. 

At  the  present  session  of  the  General  Assembly,  the  advocates 
of  this  bill  proposed,  advertised  and  presented  in  the  House  a  spe¬ 
cial  local  bill,  embodying  the  same  subject  matter,  and  for  the  pre¬ 
cise  object  contemplated  in  this  bill.  It  was  referred  to  the  appro¬ 
priate  committee,  and  after  a  full  hearing  of  the  parties  interested, 
and  the  committee  having  submitted  to  the  Attorney  General  the 
question  of  the  constitutionality  of  the  enactment,  and  that  officer 
having  given  the  committee  his  opinion  that  such  legislation  would 
be  unconstitutional,  they  reported  against  the  bill. 
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COPY  OF  THAT  BILL. 

Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Repre¬ 
sentatives  of  the  Commonwealth  of  Pennsylvania ,  in  General 
Assembly  met,  and  it  is  hereby  enacted  by  authority  of  the  same, 
That  so  much  of  the  Act  of  Assembly  entitled  “A  Supplement  to 
the  Act  incorporating  the  Susquehanna  Boom  Company,  authoriz¬ 
ing  the  erection  of  a  dam,  and  allowing  increase  of  tolls,”  approved 
Dec.  11,  1866,  as  provides  as  follows,  viz:  “That  by  reason  of  the 
expense  of  the  erection  of  said  dam,  it  shall,  and  may  be,  lawful  for 
said  company  to  charge  and  collect,  as  toll  or  boomage,  eighty-five 
cents  per  thousand  feet,  board  measure,  in  lieu  of  fifty  cents,  men¬ 
tioned  in  the  first  section  of  supplement  to  said  act  of  incorpora¬ 
tion,  certified  to  have  become  a  law  March  thirty,  one  thousand 
eight  hundred  and  sixty-four,”  be  and  the  same  is  hereby  repealed. 

Notice  is  hereby  given,  that  the  undersigned  lumbermen  will 
apply  to  the  Legislature  of  Pennsylvania,  at  their  next  session,  for 
the  passage  of  the  foregoing  Act  of  Assembly,  for  the  protection 
of  the  lumber  trade  of  Williamsport,  Pa. 

Brown,  Earley  &  Co., 

Eder,  Housel  &  Deemer., 

WOLVERTON  &  TlNSJIAN, 

White,  Lentz  &  White, 
Finley,  Young  &  Co., 
Canfield  &  Colton. 


The  present  bill  is  made  to  assume  the  guise  of  a  general  law, 
for  the  purpose  of  evading  the  prohibitions  of  the  Constitution. 
But  it  will  be  found,  on  examination,  equally  obnoxious  to  the  wise 
provisions  of  that  fundamental  law.  The  same  section  of  the 
Constitution  which  declares  that  “the  General  Assembly  shall  not 
pass  any  local  or  special  law  creating  corporations,  or  amending, 
renewing  or  extending  the  charters  thereof,”  says  also,  “nor  shall 
the  General  Assembly  indirectly  enact  such  special  or  local  law 
by  the  partial  repeal  of  a  general  law.” 

This  bill  provides  for  the  partial  repeal  of  the  general  law  of 
tliis  corporation  by  repealing  parts  of  some  of  the  sections  of  its 
charter;  prominent  among  them  the  proviso,  before  quoted,  of 
section  first  of  the  act  of  1866.  This  repeal  is  forbidden  by  sec¬ 
tion  seven  of  article  third,  and  also  by  section  twenty-four  of  the 
same  article,  which  declares  that  “No  obligation,  or  liability,  of 
any  railroad,  or  corporation  held  or  owned  by  the  Commonwealth, 
shall  ever  be  exchanged,  transferred,  remitted,  postponed,  or  in 
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any  way  diminished  by  the  General  Assembly,  nor  shall  such 
liability  or  obligation  be  released  except  by  payment  thereof  into 
the  State  treasury.” 

Section  ten  of  the  Bill  of  Rights  (New  Constitution,  Art.  I.) 
declares  that  “  private  property  shall  not  be  taken  or  applied  to 
public  use  without  authority  of  law,  and  without  just  compensation 
being  first  made  or  secured.” 

Section  seventeen  forbids  the  passage  of  laws  impairing  the 
obligation  of  contracts. 

Section  twenty-six  of  the  same  article  declares  as  follows  : 

“  To  guard  against  transgressions  of  the  high  powers  which  we 
have  delegated,  we  declare  that  everything  in  this  article  is  excepted 
out  of  the  general  powers  of  the  Government,  and  shall  forever 
remain  inviolate.” 

Section  two  of  the  Schedule  of  the  Constitution  provides  as  fol¬ 
lows  : 

“All  laws  in  force  in  this  Commonwealth  at  the  time  of  the 
adoption  of  this  Constitution,  not  inconsistent  therewith,  and  all 
rights ,  actions,  prosecutions  and  contracts  shall  continue  as  if  this 
Constitution  had  not  been  adopted.” 

What  were  the  rights  of  this  Boom  Company  at  the  adoption  of 
the  new  Constitution  ? 

The  answer  is  plain  and  undeniable,  namely  :  those  granted  by 
and  acquired  under  their  charter,  and  among  them  the  rights 
declared  “  indefeasible”  by  the  first  section  of  the  Declaration  of 
Rights,  “  acquiring ,  possessing  and  protecting  property.”  Those 
rights,  as  we  have  seen,  are  “excepted  out  of  the  general  powers 
of  Government,  and  shall  forever  remain  inviolate. 

Included  in  the  same  article  of  the  “  Declaration  of  Rights,” 
section  seventeen,  it  is  declared,  no  law  impairing  the  obligation 
of  contracts  shall  be  passed. 

The  charter  of  the  Susquehanna  Boom  Company  is  constituted 
by,  and  consists  of  the  original  act  of  its  incorporation  and  all  the 
supplements  thereto.  All  were  passed  prior  to  the  adoption  of  the 
new  Constitution,  which  “  took  effect  on  the  first  day  of  January, 
1874.” 

The  Supreme  Court  of  the  United  States,  in  the  case  of  the 
“Trustees  of  Dartmouth  College  vs.  Woodward,  4  Wheat,  518,” 
decided  that  an  act  of  the  Legislature  altering  the  charter  without 


7 


the  consent  of  the  corporation,  in  a  material  respect,  was  an  act 
impairing  the  obligation  of  a  contract,  and  therefore  unconstitu¬ 
tional  and  void. 

The  Supreme  Court  of  Pennsylvania,  in  the  case  of  the  Iron 
City  Bank  vs.  the  City  of  Pittsburg,  1  Wright,  345,  Mr.  Justice 
Woodward,  in  delivering  the  opinion,  says:  “The  doctrine  may 
now  be  regarded  as  settled  in  every  State  of  the  Union,  that  an 
act  of  incorporation ,  accepted  and  acted  upon  by  the  corporators ,  is 
a  contract  between  the  State  and  the  corporators ,  which  a  subsequent 
Legislature  may  not  impair .” 

Again  the  Court  say,  in  the  same  case  :  “We  regard,  then,  the 
general  banking  law  of  1860  and  its  supplements ,  as  entering  into 
and  forming  part  of  the  charter ,  within  the  meaning  of  the  word 
charter,  as  used  in  our  State  Constitution." 

In  the  case  of  The  Bank  of  Pennsylvania  vs.  The  Common¬ 
wealth,  7  Harris,  151,  Chief  Justice  Black,  delivering  the  opinion, 
says :  “  That  an  act  of  incorporation  is  a  contract  between  the 
State  and  the  stockholders  is  held  for  settled  law  by  the  Federal 
courts  and  by  every  State  court  in  the  Union.  All  the  cases  on 
the  subject  are  saturated  with  this  doctrine.  It  is  sustained,  not 
by  a  current,  but  by  a  torrent  of  authorities.  No  Judge  who  has 
a  decent  respect  for  the  principle  of  Stare  decicis — that  great 
principle  which  is  the  sheet  anchor  of  our  jurisprudence — can 
deny  that  it  is  immovably  established." 

The  Constitution  of  1838,  under  which  this  Boom  Company  was 
incorporated,  limits  the  power  of  legislative  control  over  the  rights 
of  the  corporation,  by  the  twenty-sixth  section  of  article  first,  as 
follows : 

“The  Legislature  shall  have  the  power  to  alter,  revoke  or  annul 
any  charter  of  incorporation  hereafter  conferred  by  or  under  any 
special  or  general  law  whenever,  in  their  opinion,  it  may  be 
injurious  to  the  citizens  of  the  Commonwealth;  in  such  manner, 
however,  that  no  injustice  shall  be  done  to  the  corporators." 

The  Supreme  Court  say,  in  the  case  before  cited,  in  1st  Wright, 
“The  power  to  alter,  revoke  or  annul  charters  whenever,  in  the 
opinion  of  the  Legislature,  they  become  injurious  to  the  citizens  of 
the  Commonwealth,  was  the  utmost  that  was  ever  claimed  in  behalf 
of  State  sovereignty.” 
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This  corporation  was  in  the  full  enjoyment  of  their  franchise  and 
rights  of  property  acquired  under  their  charter,  a  solemn  con¬ 
tract  between  the  company  and  the  State  of  Pennsylvania,  and 
protected  in  the  enjoyment  of  those  rights,  by  the  Constitution  of 
1838,  under  which  they  were  held  at  the  time  of  the  adoption  of 
the  new  Constitution,  January  1,  1874. 

The  new  Constitution  in  section  second  of  the  Schedule  gave 
this  assurance  of  protection  to  all  having  legal  rights ,  under  the 
old  Constitution:  “All  laws  in  force  in  this  Commonwealth  at  the 
time  of  the  adoption  of  this  Constitution,  not  inconsistent  there¬ 
with,  and  all  rights ,  actions,  prosecutions,  and  contracts ,  shall  con¬ 
tinue,  as  if  this  Constitution  had  not  been  adopted.” 

The  convention  which  framed  the  new  Constitution,  recognizing 
in  the  “  Bill  of  Rights”  those  of  “  acquiring,  possessing  and  protect¬ 
ing  property'’  and  the  denial  of  the  authority  of  the  Legislature 
“  to  pass  any  law  impairing  the  obligation  of  contracts,”  and  declar¬ 
ing  everything  contained  in  the  article  of  the  “  Declaration  of 
Rights,”  excepted  out  of  the  general  powers  of  the  Government,  by 
sundry  provisions  in  the  Constitution,  protected  the  rights  of  cor¬ 
porations  against  legislative  enactments,  by  restraining  the  powers 
of  the  General  Assembly 

Section  seven,  article  III,  declares  :  “The  General  Assembly  shall 
not  pass  any  local  or  special  law,  creating  corporations,  or  amend¬ 
ing,  renewing  or  extending  the  charters  thereof.”  *  *  “Nor  shall 
the  General  Assembly  indirectly  enact  such  special  or  local  law  by 
the  partial  repeal  of  a  general  law.” 

Article  XVI.  Title — Private  Corporations. 

Section  one  clearly  defines  the  vested  rights  of  these  corporations, 
as  contained  in  the  uBill  of  Rights ,”  and  protected  by  the  Consti¬ 
tution.  It  provides  as  follows  : 

Sec.  1.  “All  existing  charters  or  grants  of  special  or  exclusive 
privileges  under  which  a  honafide  organization  shall  not  have  taken 
place  and  business  been  commenced  in  good  faith ,  at  the  time  of  the 
adoption  of  this  Constitution,  shall  thereafter  have  no  validity.” 

The  reason  why  such  “  charters  or  grants”  are  declared  by  the 
above  section  to  “have  no  validity”  is  because  no  legal  obligation 
or  contract  was  formed  by  the  acceptance  of  the  corporators,  evi¬ 
denced  by  a  bona  fide  organization,  and  commencement  of  business 
in  good  faith. 
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A  legislative  grant,  before  such  evidence  of  acceptance,  is  Ex- 
parte  and  gratuitous,  liable  to  be  retracted  or  withdrawn,  before 
acceptance.  It  is  termed  in  law  a  pollicitation,  and  does  not  pro¬ 
duce  wbat  can  properly  be  called  an  obligation,  and  the  person  who 
made  the  promise,  may  retract  it  at  any  time  before  it  is  accepted- 
Potbier  on  Obligation,  page  3.  G-rotius,  lib.  2.  c.  2. 

The  second  section  of  article  XVI  contemplates  and  provides  for 
cases  of  corporations  existing  at  the  time  of  the  adoption  of  the 
new  Constitution,  whose  laws  were  in  force,  and  whose  rights  were 
protected  by  the  old  Constitution,  but  were  under  some  legal  disa¬ 
bility,  or  in  want  of  further  legislative  enactments  for  their  benefit. 
This  section  forbids  legislation  “  for  the  benefit  of  sucb  corpora¬ 
tions,  except  upon  condition  that  such  corporation  shall  thereafter 
bold  its  charter  subject  to  the  provisions  of  this  Constitution.” 

I  have  thus  far  reviewed  the  rights  of  corporations  of  the  class 
named,  as  recognized  and  protected  by  constitutional  provisions, 
and  have  referred  to,  and  cited  at  length,  all  the  provisions  in  the 
new  Constitution,  prohibiting  or  limiting  the  powers  of  the  General 
Assembly,  from  passing  enactments  in  reference  to  the  same. 

And  from  this  review  it  will  be  seen  that  the  General  Assembly 
may  “not  pass  any  local  or  special  law,  creating  corporations,  or 
amending,  renewing,  or  extending  the  charter  thereof,  nor  indirect¬ 
ly  enact  such  special  law,  by  the  partial  repeal  of  a  general  law. 
Nor  grant  powers  or  privileges,  where  the  same  have  been  provided 
by  general  law;  nor  where  the  courts  have  jurisdiction  to  grant 
the  same,  or  give  the  relief  asked  for;  nor  to  exchange,  transfer, 
remit,  postpone,  or  in  any  way  diminish  any  liability  or  obligation 
of  the  corporation  to  the  Commonwealth;  nor  shall  the  General 
Assembly  remit  the  forfeiture  of  a  charter,  or  alter  or  amend  the 
same,  or  pass  any  law  for  the  benefit  of  any  corporation,  existing  at 
the  time  of  the  adoption  of  the  new  Constitution,  except  upon  con¬ 
dition  that  the  corporation  shall  hold  its  charter,  subject  to  the 
provisions  of  the  Constitution. 

Having  enumerated  the  constitutional  limitations  of  the  legislative 
powers  of  the  General  Assembly,  I  will  now  refer  to  the  only 
provision,  or  clause,  in  the  Constitution  which  gives  the  General 
Assembly  power  to  alter,  revoke  or  annul  the  charter  of  these 
corporations. 
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This  constitutional  grant  of  authority  to  the  General  Assembly, 
therefore  deserves  the  most  careful  consideration. 

It  is  found  in  section  ten  of  article  XVI,  and  is  as  follows  : 

“The  General  Assembly  shall  have  the  power  to  alter,  revoke  or 
annul  any  charter  of  incorporation  now  existing,  and  revocable  at 
the  adoption  of  this  Constitution,  or  any  that  may  hereafter  be 
created,  whenever  in  their  opinion  it  may  be  injurious  to  the 
citizens  of  this  Commonwealth,  in  such  manner  however,  that  no 
injustice  shall  be  done  to  the  corporators.  No  law  hereafter  en¬ 
acted  shall  create,  renew  or  extend  the  charter  of  more  than  one 
corporation.” 

The  exercise  of  the  authority  here  granted,  it  will  be  observed, 
rests  upon  two  conditions,  namely  :  First :  Whenever  the  char¬ 
ter,  in  their  opinion  may  be  injurious  to  the  citizens  of  this  Com¬ 
monwealth.  Second  :  That  no  injustice  shall  be  done  to  the 
corporators.  Subject  to  these  conditions  the  Legislature  may  act, 
otherwise  not. 

This  grant  of  authority  by  the  Constitution  is  founded  on  the 
right  of  eminent  domain ,  as  declared  in  section  thiid  of  article 
XVI.,  as  follows  : 

“The  exercise  of  the  right  of  eminent  domain  shall  never  be 
abridged,  or  so  construed  as  to  prevent  the  General  Assembly  from 
taking  the  property  and  franchises  of  incorporated  companies  and 
subjecting  them  to  public  use.  the  same  as  the  property  of 
individuals.’' 

What  provision  is  made  in  the  Constitution  for  taking  the 
property  of  individuals  and  applying  the  same  to  public  use  ? 
Section  ten  of  Bill  of  Rights  declares  as  follows:  *  *  *  “Nor 
shall  private  property  be  taken  or  applied  to  public  use  without 
authority  of  law,  and  without  just  compensation  being  first  made 
or  secured.” 

Section  eight  of  article  XVI  provides  as  follows  : 

“  Municipal  and  other  corporations,  and  individuals  invested 
with  the  privilege  of  taking  private  property  for  public  use,  shall 
make  just  compensation  for  property  taken,  injured  or  destroyed , 
by  the  construction  or  enlargement  of  their  works,  highways,  or 
improvements  which  compensation  shall  be  paid  or  secured  before 
such  taking ,  injury  or  destruction.  The  General  Assembly  is 
hereby  prohibited  from  depriving  any  person  of  an  appeal  from 
any  preliminary  assessment  of  damages  against  any  such  corpora¬ 
tions  or  individuals,  made  by  viewers,  or  otherwise ,  and  the  amount 
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of  such  damages  in  all  cases  of  appeal  shall,  on  the  demand  of  either 
party,  be  determined  by  a  jury  according  to  the  course  of  the  com¬ 
mon  law.” 

What  shall  be  the  mode  of  ascertaining  the  amount  of  that 
“just  compensation”  which  “  is  first  to  be  made  or  secured,”  as 
declared  in  the  Bill  of  Rights  ? 

In  the  case  before  cited,  1  Wright,  340,  Judge  Woodward  says: 
“Generally  questions  of  justice  and  injustice  are  judicial  in  their 
nature,  and  I  incline  to  think  it  is  for  the  courts,  and  not  for  the 
Legislature  to  decide  whether  the  repeal  or  modification  of  a 
charter  works  injustice  to  the  corporators.” 

This  decision  of  our  Supreme  Court  is  in  accordance  with  that 
clause  in  the  Bill  of  Rights  which  declares  that  the  citizen  cannot 
be  deprived  “  of  his  life,  liberty  or  property,  unless  by  the  judg¬ 
ment  of  his  peers,  or  the  law  of  the  land.” 

The  bill  now  before  the  Legislature,  entitled  “An  Act  to  regu¬ 
late  the  amount  of  tolls  and  other  charges,  to  be  laid  and  collected 
by  boom  companies  within  this  Commonwealth”  is  clearly  uncon¬ 
stitutional. 

1.  It  is  forbidden  by  the  Bill  of  Rights,  which  prohibits  the 
Legislature  from  passing  any  law  “impairing  the  obligation  of 
contracts.” — Sec.  17. 

2.  It  would  take  “private  property  for  public  use,  without  au¬ 
thority  of  law,  and  without  just  compensation  being  first  made  or 
secured.” — Sec.  10. 

3.  It  takes  away  the  “  indefeasible”  right  of  “acquiring,  pos¬ 
sessing  and  protecting  property.” — Sec.  1. 

4.  This  bill  is  for  a  local  or  special  law,  the  sole  object  of  which 
is  to  “ amend ”  the  charter  of  the  Susquehanna  Boom  Company. 
Section  seven,  article  III,  Constitution,  says:  “The  General  As¬ 
sembly  shall  not  pass”  such  local  or  special  law. 

5.  This  bill  proposes  to  enact  a  special  or  local  law  by  the  par¬ 
tial  repeal  of  the  general  law  of  its  charter,  which  is  forbidden  by 
section  seven  of  article  III. 

6.  This  bill,  if  passed,  will  “alter  and  amend”  the  charter  of 
the  company  against  the  prohibition,  as  contained  in  article  III, 
section  seven,  and  also  article  XYI,  section  ten. 
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7.  It  is  not  even  alleged  in  the  bill  that  the  “charter  of  this 
company  is,  or  may  be,  injurious  to  the  citizens  of  the  Common¬ 
wealth,”  as  required  in  section  ten,  nor  does  it  provide  that  “no  in¬ 
justice  shall  be  done  to  the  corporators,”  as  required  by  that  section 
of  the  Constitution. 

8.  This  bill  repeals  part  of  the  first  section  of  the  act  of  Dec. 
11,  1866,  which  authorized  the  Boom  Company  to  build  the  new 
dam,  thereby  “altering  and  amending”  their  charter — impairing 
the  obligation  of  the  contract  between  the  company  and  the  State. 

It  is  but  charitable  to  suppose  that  the  bill  may  have  innocently 
been  framed  under  the  erroneous  impression  that  a  clause  in  a  re¬ 
pealed  section  of  the  original  charter  of  the  company  was  still 
superior  in  authority  to  the  behests  of  the  new  Constitution. 

This  charitable  supposition  is  predicated  upon  the  fact  that  the 
bill  contains  a  proviso  that  it  shall  be  applicable  only  to  those  com¬ 
panies  whose  charters  contain  a  clause  authorizing  the  Legislature 
to  alter  and  amend  them. 

The  error,  however,  becomes  very  apparent  on  referring  to 
section  six  of  the  original  charter,  which  authorizes  the  company 
to  “  charge  and  collect  toll  or  boomage,  fifty  cents  per  thousand 
feet,  board  measure,  and  a  reasonable  sum  for  finding  warp,  rafting 
and  booming,  and  said  tolls  shall  at  all  times  be  subject  to  the 
further  regulations  of  the  Legislature.” 

This  enactment,  as  we  have  seen,  was  passed  in  1846. 

This  section  was  repealed  by  the  act  of  11th  December,  1866, 
and  also  section  one  of  supplement  to  the  charter,  and  the  tolls 
were  raised  to  eighty-five  cents  per  thousand  feet,  in  lieu  of  fifty 
cents  per  thousand  feet,  mentioned  in  the  former  enactments. 

The  act  of  1866,  and  the  acceptance  of  it  by  the  company, 
created  a  new  contract  between  the  company  and  the  State;  and, 
as  before  stated,  to  insure  its  observance  in  good  faith,  the  Legis¬ 
lature  repealed  all  laws  inconsistent  therewith. 

The  law  of  the  case,  as  here  stated,  was  fully  ruled  by  the 
Supreme  Court  of  Pennsylvania,  in  the  case  of  the  Susquehanna 
Boom  Company  against  DuBois  et  al. 

The  opinion  was  delivered  by  Justice  Agnew.  He  says  :  “  The 
authority  to  take  the  increased  toll  is  granted  in  terms  most  clear 
and  unambiguous.  The  reason  for  conferring  the  authority  to 
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take  additional  toll  was  the  expense  of  erecting  a  new  dam  ;  but 
the  Legislature  did  not  impose  it  as  a  condition.  Here  the  Boom 
Company  has  its  works  constructed  and  in  full  operation,  including 
an  old  but  now  insufficient  dam.  It  was  in  the  power  of  the 
Legislature,  and  might  have  seemed  to  it  perfectly  proper,  to 
increase  the  toll  for  boomage  without  any  further  improvement,  or, 
if  it  chose,  as  a  means  to  assist  the  company  to  construct  new 
work. 

“It  passed  the  act  without  any  clause  postponing  its  effect ,  and  it 
granted  this  authority ,  without  any  restriction  whatever  upon  the 
time  of  its  operation.  A  further  evidence  of  the  legislative  intent 
to  give  immediate  operation  to  the  act,  is  contained  in  the  second 
section,  repealing  all  laws  inconsistent  with  the  provisions  of  this 
act.  Not  a  word  is  said  as  to  the  time  of  repeal ,  hut  it  is  left  to 
take  immediate  effect.  The  restriction  in  the  former  act  of  the  toll 
for  boomage  to  fifty  cents  per  thousand  feet  was  therefore  taken 
away  at  once.  If  a  contrary  intention  prevailed  in  the  first  section, 
it  is  more  than  probable  the  repealing  section  would  have  expressed 
it  also,  so  that  the  two  sections  should  be  consistent.  Why  then 
should  we  say  that  it  was  intended  to  place  a  condition  upon  the 
grant  of  authority,  merely  on  the  ground  that  the  legislative  reason 
for  the  grant  was  the  expense  of  the  erection  of  the  new  dam.” 

The  act  of  1866,  and  the  construction  put  upon  it  by  our  Su¬ 
preme  Court,  demonstrate  that  there  is  no  legislative  authority  in 
the  repealed  sections  of  the  charter  of  the  company. 

The  repeal  was  death  to  the  authority — death  without  hope. 
The  new  Constitution  forbids  its  resurrection. 

The  second  section  of  this  bill  is  equally  obnoxious  to  the  new 
Constitution.  It  proposes  to  repeal  all  acts  or  parts  of  acts  incon¬ 
sistent  with  the  provisions  of  the  first  section  of  the  bill.  That, 
of  course,  would  repeal  part  of  the  first  section  of  the  act  of  Dec. 
11,  1866,  and  all  of  the  second  section. 

Would  any  lawyer  or  statesman  say  that  such  repeal  would  nofc 
“ alter  and  amend ”  the  charter  of  this  company?  Amendments 
are  made  by  taking  from,  as  well  as  by  adding  to  charters.  If  so, 
the  Constitution  says  the  General  Assembly  shall  have  no  power  to 
make  such  amendment  in  the  manner  proposed. 

J.  W.  MAYNARD. 


APPENDIX. 


Is  the  Charter  of  the  Susquehanna  Boom  Company  “ injurious  to 
the  citizens  of  the  Commonwealth  ?  ” 


Lycoming  County,  \ 

State  of  Pennsylvania,  J 

Personally  appeared  before  me,  a  Notary  Public  in  and  for  the  county  of 
Lycoming,  this  fifteenth  day  of  February,  A.  1).  1875,  George  S.  Banger 
and  Thomas  Turley,  who,  being  duly  sworn  according  to  law,  did  say  that 
they  are  residents  of  the  city  of  Williamsport,  and  of  said  county;  that 
they  are  well  acquainted  with  the  operations  of  the  Susquehanna  Boom 
Company,  and  have  been  for  several  years  past,  and  that  they  verily  believe 
the  following  statements  to  be  true  to  the  best  of  their  knowledge  :  First: 
That  the  building  and  construction  of  the  booms  and  dam,  for  the  necessary 
use  and  operation  of  the  Boom  Company,  have  cost,  in  the  aggregate,  at 
least  one  million  two  hundred  and  fifty  thousand  dollars.  Second:  That 
the  investment  of  the  company,  under  its  franchises,  exceeds,  in  their  opin¬ 
ion,  the  sum  of  one  million  two  hundred  and  fifty  thousand  dollars.  Third: 
That  the  reduction  of  the  boomage  to  ninety  cents  per  thousand  feet,  in¬ 
cluding  rafting,  warp  and  wedges,  and  other  acts  necessary  for  the  delivery 
of  logs  to  parties,  would  incur  a  loss  to  the  Boom  Company  of  at  least 
seventy  thousand  dollars  per  annum,  which,  in  their  opinion,  would  neces¬ 
sarily  be  an  act  of  great  injury  and  injustice  to  the  stockholders.  Fourth  : 
That  the  annual  cost  or  expense  of  keeping  the  booms  and  dam  in  repair, 
including  such  rebuilding  as  is  necessary,  would,  in  their  opinion,  exceed 
the  sum  of  fifty  thousand  dollars,  which  amount  is  liable  to  be  largely  in¬ 
creased  by  the  ravages  of  heavy  ice  floods. 

Sworn  and  subscribed  before  me  the  day  and  year  aforesaid. 

GEORGE  S.  BANGER, 

Acting  Secretary  and  Treasurer  Susquehanna  Boom  Company. 

[L.  S.]  THOMAS  TURLEY, 

Superintendent  Susquehanna  Boom  Company. 


H.  Hinckley,  Notary  Public. 
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Lycoming  County,  \ 

State  of  Pennsylvania,  /  s 

Personally  appeared  before  me,  a  Notary  Public,  in  and  for  the  county 
of  Lycoming,  the  fifteenth  day  of  February,  A.  D.  1875,  John  DuBois 
Charles  E.  Gibson,  E.  H.  Burlingame  and  John  Ardell,  Jr.,  who,  being 
duly  sworn  or  affirmed  according  to  law,  did  say  that  they  are  residents  of 
the  city  of  Williamsport,  and  of  said  county,  except  the  latter,  who  is  now 
a  resident  of  Bellefonte,  and  that  they  have  been  for  a  number  of  years  per¬ 
sonally  cognizant  of  the  operations  of  the  Susquehanna  Boom  Company) 
and  verily  believe  that,  in  consequence  of  the  advantages  afforded  by  said 
company  through  their  boom  for  the  safe  harboring  and  delivery  of  logs, 
that  timber  lands  on  the  waters  of  the  West  Branch  of  the  Susquehanna 
river  and  its  tributaries  have  been  largely  enhanced  in  value ;  and  that,  in 
their  judgment,  are  worth  at  least  three  times  more  than  they  would  have 
been,  had  there  been  no  boom  or  booms  for  the  securing  and  harboring  of 
the  logs.  That  the  facilities  afforded  by  the  said  Boom  Company  to  parties 
manufacturing  their  lumber  at  this  point,  have  more  than  doubled  the 
value  of  their  lumber.  That  the  population  of  Williamsport  who  are  di¬ 
rectly  engaged  in  the  manufacture,  shipment  and  sale  of  lumber,  exceeds 
four  thousand,  most  of  whom  are  laboring  men,  and  a  majority  having 
large  families  depending  upon  them  for  support,  and  which  would  represent 
more  than  one-half  of  the  population  of  the  city,  who  are  directly  depen¬ 
dent  upon  the  lumbering  interests.  They  are  further  of  the  opinion  that 
the  increased  value  of  the  real  estate  of  the  city  of  Williamsport  has  been 
at  least  quadrupled  by  the  location  of  the  booms  at  this  place,  and  that  the 
farming  lands  throughout  a  large  proportion  of  the  country  have  enhanced  in 
value  from  one  to  one  hundred  dollars  per  acre,  as  a  direct  consequence  of 
the  location  of  the  booms  at  this  place,  by  affording  a  ready  market  for  all 
their  productions. 

Sworn  and  subscribed  to  before  me  the  day  and  year  aforesaid. 

JOHN  DuBOIS, 

[L.  S,]  C.  E.  GIBSON, 

E.  H.  BURLINGAME, 
JOHN  ARDELL,  Jr. 

H.  IItnckley,  Notary  Public. 


Lycoming  County,  i 
State  of  Pennsylvania.  J  SS' 

Personally  appeared  before  me,  a  Notary  Public  in  and  for  the  county  of 
Lycoming,  this  fifteenth  day  of  February,  A.  D.  1875,  John  F.  Meginness, 
who,  being  duly  sworn  by  me,  according  to  law,  did  say  that  he  is  a  resi¬ 
dent  of  the  city  of  Williamsport,  and  of  said  county ;  that  he  has  made 
official  investigation,  touching  the  amount  of  lumber  annually  shipped  from 
Williamsport  to  various  points,  both  by  railroad  and  canal,  and  that  to  the 
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best  of  bis  knowledge  and  belief,  the  freights  paid  for  the  shipment  of 
lumber  from  Williamsport  to  New  York,  Philadelphia,  Baltimore,  and  to 
other  points  throughout  the  State  exceeds,  annually,  the  sum  of  one  million 
of  dollars. 

Sworn  and  subscribed  before  me  the  day  and  year  aforesaid. 

[L.  S.]  JOHN  F.  MEGINNESS. 

H.  Hinckley,  Notary  Public. 

/  _ _ _ _ - 


Amount  of  lumber  rafted  from  the  boom  in  1874,  represented  by  parties 
who  signed  the  compromise  agreement,  and  paid  SI.  121  per  thousand. 


Reading,  Fisher  &  Co .  6,987,251 

B.  C.  Bowman  &  Co .  4,854,995 

Dodge,  James  &  Stokes .  16,610,309 

D.  Clapp  &  Co .  2,365,818 

H.  Merriman .  1,904,311 

Lieb,  Weaver  &  Co .  1,464,360 

B.  H.  Taylor  &  Son .  6,870,654 

Beaver  Mills  and  Lumber  Co .  12,951,168 

Lutcher  &  Moore .  1,520,157 

Simpson,  Hopkins  &  Walters .  2,949,212 

Starkweather  &  Munson .  5,763,759 

Geo.  W.  Sands  &  Co .  1,354,716 

C.  E.  Gibson  &  Co .  2,220,442 

R.  M.  Foresman .  3,115,378 

Geo.  W.  Quinn .  4,831,738 

Shaw  &  Harris .  620,374 

Noble  &  Peterman .  1,525,744 

Casey  &  Cooper .  888,551 

L.  C.  Kinyon . 1,025,944 

R.  K.  Hawley  &  Co .  1,360,796 

P.  G.  Fessler  &  Co .  5,472,047 

N.  Shaw  &  Co .  2,945,838 

C.  B.  &  W.  Howard .  2,472,303 

F.  Coleman .  519,832 

Peck,  Barrows  &  Co .  3,860,962 

G.  W.  Maynard,  Supt .  3,788,179 

James  Murch  &  Co .  973,044 

Ten  Eyck,  Emery  &  Co .  7,203,383 

Peter  Herdic .  4,062,377 

H.  W.  Earley  &  Co .  804,549 

Jno.  Slonaker .  1,400,441 

Jno.  Du  Bois .  9,247,502 

Thos.  Tosier .  906,584 

J.  B.  Gray . 1,586,485 

Richard  Ashman . .  176,308 

M.  Sauster .  177,454 

Solomon  Moyer .  34,396 

C.  F.  Ranstead .  1,192,631 

Krouse,  Herdic  &  Co .  162,930 

\ 


128,172,922 
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Amount  of  lumber  rafted  from  the  boom  in  1874,  represented  by  parties 
who  refused  to  sign  the  compromise  agreement,  and  paid  $1.25  per 
thousand. 


White,  Lentz  &  White... 
Bowman,  Finney  &  Co... 

Brown,  Earley  &  Co . 

Hill  &  Thomas . 

Jno.  A.  Otto  &  Sons . 

Eder,  Housel  &  Deemer. 

N.  C.  Freck  &  Co . 

Thompson,  Housel  &  Co. 

Finley,  Young  &  Co . 

S.  N.  Williams . 

Daniel  Rogers . 

Hollopeter  &  Brubaker. . 

Pardee  &  Cook . 

Wolverton  &  Tinsman... 

Peter  Tinsman . 

Canfield  &  Colton . 

Geo.  M.  Emery . 


8,641,347 

2,541,640 

5,198,817 

1,072,564 

1,031,297 

8,718,698 

1,334,882 

2,107,156 

8,403,667 

1,560,162 

146,165 

432,699 

287,265 

7,042,638 

1,519,647 

2,386,846 

126,001 


52,551,491 


I  certify  that  the  above  is  a  correct  copy,  from  the  books  of  the  com¬ 
pany,  for  the  season  of  1874. 


GEO.  S.  BANGER, 

Secretary  and  Treasurer. 
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